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Dear Ms. Duarte: 

I am writing to support FAR Case2001-014, the proposed rule which would permanentlyrevoke the 
Clinton administration’s“contractor responsibility/blacklisting” regulation. 

The “contractor responsibility)’rule imposed by the previous administration was politically motivated 
and would havecausedgreat harm to the government’sprocurement systemand to contractors doing 
businesswith the federal government. There was no justification for including the addedcategoriesof 
coveredlaws in the responsibility rule, the rule provided little or no guidelinesto prevent arbitrary or 
abusiveenforcemen!,and could not bejustified from a cost benefit perspective. 

1. No justification - Contracting officers are completely untrained and ill-equipped to exercise 
suchresponsibility. Moreover, there hasbeenno showing that allegedviolations of suchlaws impact 
upon an offeror’s ability and capacityto perform specific contracts,and no federal agencieshad asked 
for this changeto contracting regulations. 

Under the suspendedrule, the reasonableperson,and eventhe agenciesthemselves,are left wondering 
about the most basicfactors to be applied in complying with the proposedregulations: “What is 
“relevant credibleinformation”? Why should the “greatest weight” be given to adjudicatory decision, 
orders, or complaintsissuedby any federal agency,board, or commission,” regardlessof whether such 
decisionshavingany bearing on the offeror’s ability and capacityto perform? Why should any weight 
be given to mere “complaints” issuedby federal agencies,which are often prompted by unfounded 
allegationsof competitors, labor organizationsor the like? How will the due processrights of 
contractorsto co&ont their accusersbe protected before the punishmentof “non-responsibility” is 
levied againstthem? 

Even worse, it is clearthat the suspendedregulations operated in a mannerwhich directly contradicts, 
and in effect usurps,Congressionalmandates. Particularly in the field of labor law, Congressand the 
cot!& haveestablishedstrict limits on the power of the Executive Branch to refuseto award contractsto 
private employersbasedupon their allegednoncompliancewith labor laws. 
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Finally, the suipendedregulations violate the Congressionalmandateto streamlineand reform federal 

procurement,asexpressedin the FederalAcquisition Streamlining Act, P.L. 103-355 (1994), and the 

Clinger-CohenFederalAcquisition Reform Act, P.L. 104-106 (1994). The purposeof theselaws was to 

make the government’sacquisition of products simpler and easier. The regulations would clearly have 

had the oppositeeffect, slowing down eventhe simplestawardsbecauseit will take more time to 

addressresponsibilityissuesand investigateallegationsof substantialnoncompliancewith the myriad 

listed laws. 


In this regard,the blacklisting regulation failed to take into account the explosion in responsibility 

challengesthat will cotiont contracting officers should the regulations not be revoked, due to the 

activist agendasof various organizationsand specialinterests. 


Unions in particular havedevelopedand broadly promoted the use of so-called “corporate campaigns” 

which makeuseof the regulatory apparatusto target even small employersfor legal challenges,all with 

the objectiveof increasingpressureon suchemployerseither to sign a union agreementor leavethe 

marketplace. 


Under the blacklisting regulations,unlike the presentlimited systemby which contracting officers check 

responsibility issues,information alleging contractor noncompliancewith laws will flood contracting 

officers, andthe regulationswill require the contracting officers to investigateeachallegation (albeit 

without any expertiseor resourcesfor doing so). In any event, the procurement systemwill be 

overwhelmedunder either the old or new proposal, in direct violation of the Congressionalmandate. 

For this reasonaswell, the blacklisting regulationsare unlawml andmust be withdrawn. 


For eachof thesereasons,the revisedproposedregulations should not be implemented. They violate 

numerousfederallaws and court decisions,hamperthe procurementprocess,and must be withdrawn. 


2. The Suspended Regulations Are Arbitrary and Capricious - Historically, contracting officers 
making responsibilitydeterminationshavefocusedon whether a contractor hasbeenconvicted of crimes 
that directly reflect on moral turpitude or havea direct relationship or effect on contract performance. 
The blacklisting regulations would depart radically from this policy by incorporating a host of other 
laws that are not relevantto contract performance. There is no rational basisfor this change.According 
to one agencyofficial, eachagencyresponsiblefor the 

various new areasof law would haveto establisha systemwhereby contracting ofEcers“can obtain 
specific, detailedinformation on decidedcases,”including “the agency’sposition asto whether was 
‘substantialnoncompliance’or a clearviolation of law.” 

Of course,no suchsystempresentlyexists,nor is there any budgetary authorization for such a 
cumbersomeand expensivesystemto be established.None of the addedlaws havehistorically been 
shown to affect actual contract performance,which is supposedto be the areaof the contracting oflicer’s 

I 

ex$ertiseandthe only issuein which the governmenthas any interest. Under suchcircumstances,the 
responsibility determinationsissuedby contracting officers can only have arbitrary and capricious 
results. 
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The newly statedbasesfor finding non-responsibilityare also inconsistentwith the presentregulations 

describinggroundsfor debarment. The disruption causedby the blacklisting regulations is further 

exacerbatedby the Certification provision appearingat FAR 52.209-5. To the extent that a contractor is 

requiredto certify that it hasnot beenfound in violation of any of the laws referencedin the proposed 

regulations,many contractorswill be unableto determinehow sucha question shouldbe answered,in 

compliancewith 18U.S.C. 1001.The new regulation contains no explanation of the needfor sucha 

certification requirementwhich, for many contractors,will be almost impossibleto fi&ill. 


Many contractorshavedozensof locations within the United Statesrun by ditIerent divisions or 

subsidiaries.Certifying compliancewith every law specified by the revisedproposal, regardlessof 

substantiality,would require internal tracking, recordkeepingand reporting far beyond current norms. 

NO singleotXa.l at any but the smallestcompaniesis presently ableto keep track of their contractors’ 

compliancewith all applicablelaws and haveno reasonto do so. Incorrect submissionswill raisethe 

specterof liabiity under federallaw. 


3. Therewas no benefit to counterbalancethe costs associatedwith the regulation. - In 
promulgating the suspendedregulation, the previous administration neverformulated a cost/benefit 
analysis. Indeed,there appearto be no measurablebenefits, asthe federal agenciesagreedthat the 
contractor responsibilityregulationsin place at the time the regulations were originally proposed were 
adequateto protect the government’sinterests. The new contractor responsibility regulations would 
havebeensuccessfulin raising the costsof doing businesswith the government,and raising the costs of 
procurementfor everyfederal agency,without any correspondingbenefit. 

Conclusion - It hasbeenwidely reported that the genesisbehind the suspendedwas political in nature. 
It remainsvital, however, that the procurement processbe free f?om politics andthat there be no 
favoritism towards specialinterests. In particular, the federal governmenthasalways maintained a 
position of absoluteneutrality on labor issuesin the award of governmentcontracts. The contractor 
responsibilityregulationswould havedestroyedthat neutrality andwould turn everyprocurement into a 
political football. Future offerors would be subjectto potentially disqual@ing chargesunder an 
inestimablenumberof laws, havingno bearing on their ability to perform, and dependententirely on the 
negativeagendasof labor unions and competitors. 

The FAR Council hasthe power and the obligation to rise abovepolitical considerationsin order to 
protect the procurementprocessfrom being undermined. The suspendedregulations are blatantly 
unlawful andwill createunnecessarydistractions from the government’slong term procurement 
objectives. We strongly support the proposedrule revoking the blacklisting regulation and seeking 
further study of the significant issuesraisedtherein 


